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Convocation Explores 
Marriage, Divorce and Death 
T he estate planners and tax anorneys learned something from the matrimonial lawyers. T he matrimonial lawyers 
learned something from the corporate 
specialists. And at UB Law School's 14th 
Annual A lumni Convocation, everyone 
learned a lot about the complexities of 
mixing business with the displeasure of 
divorce. 
"Marriage, Divorce and Death: The 
Impact on Business and the Professions'" 
was the title of the spring convocation. 
Almost 200 alumni attended the morning 
seminar befo re a luncheon and presenta-
tion of the 1990 Edwin F. Jaeckle Award 
to Professor Wade J. Newhouse (see 
accompanying article). 
The unfortunate fami ly in the day 's 
hypothetical case should have seen thei r 
lawyers sooner. Presented by Robert B. 
Mo riarty. senior partner in the Buffalo 
law firm of Moriarty & Condon, and 
moderator of the convocation , the case 
involved the fictional Fervor fami ly. 
Against a backdrop o f the family' s 
closely held corporatio n, attendees 
learned of the problems leading up to the 
Fervors ' marital breakup, including 
heavy drinking. an affai r wi th a tennis 
pro and an anempted suicide- as well 
as their divorced daughter' s intended 
marriage to an objectionable, bankrupt 
accountant. 
Paul I. Birzon o f Birzon, Zakia, 
Stapell , Olena & Davis began the 
di scussion with a grim observat ion. " On 
the racetrack of life ." ' he said. "death and 
taxes are st ill running first and second in 
certainty. But if you look down the 
stre tch you ' II see galloping strong ly into 
th ird place is divorce." 
He went on to note that I 990 is the 
lOth anniversary of New York State 's 
Equitable Distribution Law, which rests 
upon the principle that marriage is an 
44 
economic partnership. In a divorce, the 
law sta tes, the presumption is that a ll 
property is marita l property - and thus 
jo intly owned by both spouses- unless 
proved otherwise. 
It can be a difficult challenge. Bi rzon 
said, for a lawyer to properly trace the 
li neage of items o f property to establish 
that it is separate property, and thus not 
subject to distribut ion in a divorce. "Th is 
really underscores the importance of 
c lients' keeping good records," he said. 
Birzon addressed the issue o f 
invasive di sclosure- specifically. how 
much must one reveal about one's 
bus iness in a divorce action? '"Virtually 
everything ,'" he said. ·' from the beginning 
of the marriage to the commencement of 
the d ivorce action is discoverable. The 
courts and statutes prov ide for broad and 
liberal disclosure- whatever is ·materia l 
and necessary ' to the ac tion. and thi s has 
been interpre ted rather broadly.'" 
There are limits, though, to what is 
deemed necessary; Birzon re ferred to 
Rosenberg v. Rosenberg and Dignan \'. 
Dignan as cases in which the court he ld 
that certa in information about one 
spouse 's business was immaterial in 
divorce proceedings. 
" We 've certainly been on an 
interesting path these I 0 years," he said, 
" and I expect in the next I 0 years, 
assuming we' re all s till around, it will get 
even more interesting ." 
Joyce E. Funda, of the firm Funda & 
Munley, spoke next on how the courts 
have de fined " property." Beyond the 
house and the car, she sa id, ru lings have 
s tretched to inc lude as property severa l 
non-trad itional assets, including profes-
siona l licenses, certi fica tion and aca-
demic degrees- "essenti ally the 
acquisition of anything that enhances the 
earni ng power of the pe rson possessing it." 
"The courts have recognized,"' she 
said. ''that spouses cont ribute to the 
acquis it ion of property not just by going 
o ut and earn ing money, but by raising the 
kids, keeping house, entertaini ng busi-
ness associa tes, putting off one 's career 
so the spouse can fin ish school." 
The landmark case in this area, she 
said, was 0 ' Brien r. 0 ' Brien, in which a 
husband 's med ica l license was held to be 
marital property and thus subject to 
consideration in an equitable di stribution 
proceed ing. "The q uestion," she said. 
"becomes the va lue of the asset and the 
percentage of distribut ion to the othe r 
spouse.'' 
Complications are many in attempt-
ing to establish a va lue fo r the asset. 
Funda said. "Courts cannot distri bute 
property for which they have no proof of 
value ," she said . " It has become a battle 
of the experts, and often it becomes a 
battle of which expert the court be lieves. 
It' s crucial that these asse ts be valued 
fai rly, and that the va luation be made 
early in the case . 
" As you can imagine. this is an area 
that ·s ripe for disagreeme n1. .. 
George Zimmermann of Albrecht. 
Maguire. Heffern & G regg explored the 
ways in which a buy/sell agreement 
covering the Fervors' business would 
affect the ir possible divorce. 
Such an agreement would have been 
a good idea for the hapless fami ly, 
Zimmem1ann suggested, because it 
would have e nabled the patriarch, Adam 
Fervor, to keep his daughter's minority 
share of stock in fam ily hands rather than 
a llow her to give it to he r un reliable and 
greedy paramour. 
He pointed out that the courts 
recognize a buy/se ll agreeme nt in 
establishing di stribution of property in a 
divorce. " Assuming this stock is mari tal 
prope rty," he said, " the court would put a 
va lue on it , then allocate a portion of that 
value to Mrs. Fervor.' ' Zimmermann 
noted that the court would not award her 
some of the stock itself: rather, it would 
give her a distributive share of other 
assets in lieu of the stock - an important 
disti nc tion, since Adam Fervor would 
have to continue running his business 
after a divorce. 
Ann E. Evanko of Hurwitz & Fine 
next discussed antenuptia l agreeme nts 
and how bankruptcy would affect a 
property setrlement in a d ivorce, includ-
ing a divorced spouse's stake in a pension 
plan. 
·'Just because you labe l something a 
property settlement or alimony doesn ' t 
mean it will be treated that way in 
Bankruptcy Court," Evanko warned. 
"Think like a bank. Treat yourself as 
a sec ured c reditor in any prope rty 
settlement, not an unsecured credi tor." 
As for a distribution that involves a 
share of a pension, "We have to be very 
careful ," she said. ''Just obta ining a 
Qualified Domestic Re lations Order is 
not enough. You need to prepare , file and 
serve the QDRO. The order needs to be 
served on the (pension) plan administra-
tor. The language (of the Retireme nt 
Equity Act o f 1984) suggests it's mal-
practice for the attorney not to serve the 
plan administrator.'' 
As for so-called "opting-out" 
agreeme nts - antenuptial and post-
marital - Evanko s tressed that the ir 
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e nforceability depends on proper execu-
tion. They must be in writing, she said, 
prepared in deed-recordable form , and 
prope rly signed and acknowledged. 
Gayle L. Eagan of Jaeckle, 
Fleischmann & Mugel foc used on estate 
planning in a divorce s ituation. Eagan 
pointed out that Adam Fervor had e rred 
in g iving his daughter an outright gift of 
29 percent of the corporation 's stock, 
thus re linquishing all contro l of that 
interest in the firm. Instead, he could 
have put her s tock into an irrevocable 
trust; he could have started an employee 
stock ownershi p program; or he could 
have given her the stock over a period of 
years, to avoid the pe nalty of a gift tax. 
" By his outrig ht gift," Eagan said, 
"Adam has jeopardized the corporatio n. 
Now he has the possibi li ty of a hosti le 
minority shareholder (the daughter's 
objectionable fiance). 
"As you can see. down the line 
we've got a lot of potenti al for a lot of 
fighting with in the business. It keeps us 
(lawyers) in business, but it ' s not good 
for the corporation.' ' 
T he final speak er was Professor 
Ke nneth F. Joyce, di rector of the New 
York State Law Rev ision Commi ssio n. 
Joyce discussed the differe nces between 
title systems and community-based 
systems. 
Because marriage part ne rs are 
considered economic partners during a 
divorce action. he said. it is not always 
the case that one spouse · s death du ring 
the proceeding means that the distribu-
tion process becomes moot. Joyce c ited 
the Schwan: case, in which a woman in 
the middle of d ivorce proceedings was 
murdered. al leged ly by a hit man hi red by 
her estranged husband. T he wife ·s fa ther 
sued. arguing that the distribution 
procet>ding should continue. and the court 
agreed. 
"The courts." Joyce said. " are 
te nding to recog nize the idea that 
dissolution of the economic partnership 
of marriage by death is no diffe rent from 
the death or a partne r in a business - th ~.: 
propert ) dis tribution must go forward ... • 
